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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  307, 309, 315. 324,  and 
327 

RIN  1S20-AA98 

Office  Of  Special  Education  and 
Rehabilitative  Services 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends 
existing  regulations  for  certain 
discretionary  grant  programs  authori2ed 
under  the  Individuals  with  Disabilities 
Education  Act  (IDEA),  formerly  the. 
Education  of  the  Handicapped  Act. 

These  amendments  result  primarily  from 
the  Individuals  with  Disabilities 
Education  Act  Amendments  of  1991 
(Pub.  L  102-119).  The  amendments  to 
the  regulations  add  new  definitions  and 
program  activities  consistent  with  the 
IDEA. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  §  309.33.  Section 
309.33  will  become  effective  after  the 
information  collection  requirements 
contained  in  that  section  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  If  you 
want  to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Wolf,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue  SW. 
(room  3090-MES  2313),  Washington,  DC 
20202.  Telephone:  (202)  732-1006;  (TDD 
(202)  732-1169). 

SUPPLEMENTARY  INFORMATION:  These 
technical  amendments  implement 
statutory  changes  designed  to  improve 
the  quality  of  educational  instruction 
and  other  services  for  children  with 
disabilities.  The  following  technical 
changes  are  made  in  the  final 
regulations;  Under  parts  307,  309,  and 
315,  the  definition  of  the  term  "children 
with  disabilities"  has  been  changed  to 
allow,  at  a  State's  discretion,  the 
inclusion  of  children,  aged  three  through 
five,  who  are  experiencing 
developmental  delays  and  who,  by 
reason  thereof,  need  special  education 
and  related  services.  Under  Part  309  the 
definition  is  changed  to  include  all 
children  from  birth  through  age  two  who 


are  at  risk  of  developmental  delay  if 
early  intervention  services  are  not 
provided,  include  a  new  authorization  to 
fund  Statewide  data  systems  projects, 
and  expand  required  activities  for 
experimental,  demonstration,  and 
outreach  projects.  Under  part  315  the 
definition  is  changed  to  include,  at  a 
State's  discretion,  children  b'om  birth 
through  age  two  who  are  at  risk  of 
having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided.  Part  324  is  changed  by 
correcting  the  authority  citation  for  the 
program  and  including  a  priority  (for 
field-initiated  and  student-initiated 
research  projects)  that  was 
inadvertently  omitted  in  the  technical 
changes  published  in  the  Federal 
Register  on  October  22, 1991  (56  FR 
54697).  Part  327  is  changed  to  correct  a 
regulatory  citation  published  in  the  final 
regulations  on  October  22, 1991  (56  FR 
54701). 

These  regulations  support  America 
2000,  the  President's  strategy  for 
achieving  the  National  Education  Goals. 
They  seek  to  help  children  with 
disabilities  reach  high  levels  of 
academic  achievement  called  for  by  the 
goals  and  America  2000. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  that  would  be  affected  by  these 
final  regulations  are  small  local 
educational  agencies  (LEAs)  receiving 
Federal  funds  under  these  programs. 
However,  the  regulations  will  not  have  a 
significant  economic  impact  on  the  small 
LEAs  affected  because  the  regulations 
will  not  impose  excessive  regulatory 
burdens  or  require  unnecessary  Federal 
supervision.  Ilie  regulations  make  only 
technical  changes  to  implement 
legislation  and  to  correct  errors  in 
previously  published  technical 
regulations. 

Paperwork  Reduction  Act  of  1980 

Section  309.33  contains  information 
collection  requirements.  As  required  by 
the  Paperwo^  Reduction  Act  of  1980, 
the  Department  of  Education  has 
submitted  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C.  3504(h)) 


This  section  affects  States,  which  are 
the  type  of  entities  eligible  to  receive 
awards  under  this  program.  The 
Department  needs  and  uses  the 
information  to  evaluate  the  applications 
and  select  the  entities  that  will  receive 
awards. 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  expected  to  average  40 
hours  per  response  for  1,000 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 

Waiver  of  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  since  the  changes 
merely  incorporate  statutory 
amendments  into  existing  regulations  or 
make  technical  corrections  to  previously 
published  regulations,  and  do  not 
establish  new  substantive  policy,  public 
comment  could  have  no  effect  on  the 
content  of  the  amended  regulations. 

Therefore,  the  Secretary  has 
determined  under  5  U.S.C.  553(b)(B)  that 
proposed  rulemaking  on  these  amended 
regulations  is  unnecessary  and  contrary 
to  the  public  interest. 

Intergovernmental  Review 

These  programs  (with  the  exception  of 
part  324,  Research  in  Education  of 
Individuals  with  Disabilities)  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR  part 
79.  The  objective  of  the  Executive  order 
is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
dociunent  is  intended  to  provide  early 
notibcation  of  the  Department's  specific 
plans  and  actions  for  these  programs. 
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Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects 

34  CFR  Part  307 

Education,  Education  of  individuals 
with  disabilities,  Education  research. 
Grant  program — Education,  Teachers. 

34  CFR  Part  309 

Education.  Education  of  individuals 
with  disabilities.  Grant  program — 
Education. 

34  CFR  Part  315 

Education,  Education  of  individuals 
with  disabilities.  Education  research. 
Government  contracts.  Student  aid, 
Teachers. 

34  CFR  Part  324 

Education,  Education  of  individuals 
with  disabilities.  Grant  program — 
Education,  Scholarships  and 
fellowships.  Teachers. 

34  CFR  Part  327 
Children  with  disabilities. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.023,  Research  in  Education  of 
Individuals  with  Disabilities  Program;  84.024. 
Early  Education  for  Children  with 
Disabilities:  84.025,  Services  for  Children  with 
Deaf-Blindness:  84.086,  Program  for  Children 
with  Severe  Disabilities;  84.159,  Special 
Studies  Program] 

Dated:  March  6, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  amends  parts  307,  309, 
315,  324,  and  327  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  307— SERVICES  FOR  CHILDREN 
WITH  DEAF-BLINDNESS 

1.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1422,  unless  otherwise 
noted. 

2.  Section  307.4  is  amended  by 
revising  the  definition  of  “Children  with 
disabilities’*  in  paragraph  (c)  to  read  as 
follows:  §  307.4  What  definitions  apply 
to  the  Services  for  Children  with  Deaf- 
Blindness  program? 

(c) - 

Children  with  disabilities.  (1)  For  the 
purposes  of  this  part,  the  term  “children 
with  disabilities”  means  children — 

(i)  With  mental  retardation,  hearing 
impairments  including  deafness,  speech 


i 

1 


§  309.5  What  definitions  apply  to  this 
program? 

*  *  *  «  « 


or  language  impairments,  visual 
impairments  including  blindness,  serious 
emotional  disturbance,  orthopedic 
impairments,  autism,  traumatic  brain 
injury,  other  health  impairments,  or 
specific  learning  disabilities;  and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 

(2)  For  children  aged  three  to  five, 
inclusive,  the  term  may,  at  State's 
discretion,  include  children — 

(i)  Who  are  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development: 
and 

(ii)  Who.  for  that  reason,  need  special 
education  and  related  services. 


PART  306— EARLY  EDUCATION 
PROGRAM  FOR  CHILDREN  WITH 
DISABILITIES 

3.  The  authority  citation  for  part  309 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1423,  unless  otherwise 
noted. 

4.  Section  309.2  is  revised  to  read  as 
follows;  §  309.2  Who  is  eligible  for  an 
award? 

(a)  (1)  Public  agencies  and  nonprofit 
private  organizations  are  eligible  fdr  a 
grant  or  cooperative  agreement  under 
§  309.3  (a)  through  (h). 

(2)  Profit-making  organizations  are 
also  eligible  under  §  309.3  (e)  and  (f). 

(b)  States  are  eligible  for  grants  or 
cooperative  agreements  under  §  309.3(i). 
(Authority;  20  U.S.C.  1423) 

5.  Section  309.3  is  amended  adding  a 
new  paragraph  (i)  to  read  as  follows: 

§  309.3  What  activities  may  the  Secretary 
fund? 

*  *  •  *  « 

(i)  Statewide  data  systems  projects. 
These  projects  establish  an  inter¬ 
agency,  multi-disciplinary,  and 
coordinated  statewide  system  for  the 
identification,  tracking,  and  referral  to 
appropriate  services  of  all  categories  of 
children  who  are  biologically  or 
environmentally  at  risk  of  having 
developmental  delays. 

«  *  *  *  * 

6.  Section  309.5  is  amended  by 
revising  the  definition  of  “Children  with 
disabilities"  in  paragraph  (c)  and  the 
authority  citation  at  the  end  of  the 
section  to  read  as  follows: 


(c)  *  *  * 

Children  with  disabilities.  (1)  As  used 
in  this  part,  “children  with  disabilities" 
means  those  children  from  birth  through 
age  eight — 

(1)  With  mental  retardation,  hearing 
impairments  including  deafness,  speech 
or  language  impairments,  visual 
impairments  including  blindness,  serious 
emotional  disturbance,  orthopedic 
impairments,  autism,  traumatic  brain 
injury,  other  health  impairments,  or 
specific  learning  disabilities;  and 

(ii)  Who,  because  of  those 
impairments,  need  special  education 
and  related  services. 

(2)  The  term  includes  infants  and 
toddlers,  birth  through  age  two,  who 
need  early  intervention  services  because 
they— 

(i)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
Cognitive  development,  physical 
development  including  vision  and 
hearing,  language  and  speech 
development,  psychosocial 
development,  or  self-help  skills,  or 

(ii)  Have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay. 

(3)  The  term  also  includes  individuals 
from  birth  through  age  two  who  are  at 
risk  of  having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 

(4)  For  children  aged  three  to  five, 
inclusive,  the  term  may,  at  a  State’s 
discretion,  include  children — 

(i)  Who  are  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas; 
Physical  development,  cognitive 
development,  conununication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and 

(ii)  Who.  for  that  reason,  need  special 
education  and  related  services. 


7.  Section  309.22  is  revised  to  read  as 
follows:  §  309.22  Are  awards  for 
experimental,  demonstration,  outreach, 
and  statewide  data  systems  projects 
geographically  dispersed? 

To  the  extent  feasible,  the  Secretary, 
in  addition  to  using  the  selection  criteria 
in  §  309.21,  geographically  disperses 
awards  for  experimental. 


(Authority:  20  U.S.C.  1401(a)(1);  20  U.S.C. 
1423(a)(1);  20  U.S.C.  1472(1)) 
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demonstration,  outreach,  and  statewide 
data  systems  projects  throughout  the 
Nation  in  urban  and  rural  areas. 
(Authority:  20  U.S.C.  1423(a)(3)) 

8.  The  hearing  of  subpart  D  is 
amended  by  adding  “Statewide  Data 
Systems,”  before  the  words,  "and 
Outreach  Projects”. 

9.  Section  309.30  is  amended  by 
removing  the  word  “and”  at  the  end  of 
paragraph  (a)(8),  by  removing  the  period 
at  the  end  of  paragraph  (a)(9)  and 
adding  in  its  place  a  semicolon,  and  by 
adding  new  paragraphs  (a)(10)  and 

(a)(ll)  to  read  as  follows: 

§  309.30  What  conditions  must  bs  met  by 
recipients  of  experimental,  demonstration, 
and  outreach  projects? 

(a)  *  *  * 

(10)  Facilitate  and  improve  outreach 

to  low-income,  minority,  rural,  and  other 
underserved  populations  eligible  for 
assistance  under  Part  B  and  H  of  the 
Act;  and  • 

(11)  Support  statewide  projects,  in 
conjunction  with  a  State's  application 
under  Part  H  of  the  Act  and  a  State's 
plan  under  Part  B  or  the  Act,  to  change 
the  delivery  of  early  intervention 
services  to  infants  and  toddlers  with 
disabilities,  and  to  change  the  delivery 
of  special  education  and  related 
services  to  preschool  children  with 
disabilities,  from  segregated  to 
integrated  environments. 

«  «  •  *  • 

10.  Section  309.33  is  redesignated  as 
§  309.34. 

11.  A  new  i  309.33  is  added  to  read  as 
follows: 

§  309.33  What  conditionc  must  be  met  by 
recipients  of  statewide  data  systems 
projects? 

Recipients  of  statewide  data  systems 
projects  shall — 

(a)  Create  a  data  system  within  the 
first  year  to  document  the  numbers  and 
types  of  at-risk  children  in  the  State  and 
to  develop  linkages  with  all  appropriate 
existing  (^Id  data  and  tracking  systems 
that  assist  in  providing  information: 

(b)  Coordinate  activities  with  the 
child  find  component  required  under 
Parts  B  and  H  of  the  Act; 

(c)  Demonstrate  the  involvement  of 
the  lead  agency  and  the  State 


interagency  coordinating  council  under 
Part  H  of  the  Act  as  well  as  the  State 
educational  agency  under  Part  B  of  the 
Act; 

(d)  Coordinate  with  other  relevant 
prevention  activities  across  appropriate 
service  agencies,  organixations, 
councils,  and  commissions; 

(e)  Define  an  appropriate  service 
delivery  system  based  on  children  with 
various  types  of  at-risk  factors;  and 

(f)  Document  the  need  for  additional 
services  as  well  as  barriers. 

(Authority;  20  U.S.C.  1423(b))  * 

PART  315~PROGRAM  FOR  CHILDREN 
WITH  SEVERE  DISABILITIES 

12.  The  authority  citation  for  part  315 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1424,  unless  otherwise 
noted. 

13.  Section  315.4  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  315.4  What  definitions  apply  to  tMs 
program? 

«  *  •  *  * 

(c)  Children  with  disabilities.  (1)  The 
term  “children  with  disabilities”  as  used 
in  this  part  means  those  children — 

(1)  With  mental  retardation,  hearing 
impairments  including  deafness,  speech 
or  language  impairments,  visual 
impairments  including  blindness,  serious 
emotional  disturbance,  orthopedic 
impairments,  autism,  traumatic  brain 
injury,  other  health  impairments,  or 
specific  learning  disabilities;  and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 

(2)  The  term  includes  infants  and 
tod^ers,  birth  through  age  two.  who 
need  early  intervention  services  because 
they— 

(i)  Are  experiencing  developmental 
delays,  as  measuired  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
Cognitive  development,  physical 
development  including  vision  and 
hearing,  language  and  speech 
development,  psychosocial 
development,  or  self-help  skills;  or 

(ii)  Have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay. 


(3)  The  term  includes,  at  a  State's 
discretion,  individuals  from  birth 
through  age  two  who  are  at  risk  of 
having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 

(4)  For  children  aged  three  to  five, 
inclusive,  the  term  may,  at  a  State's 
discretion,  include  children — 

(i)  Who  are  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 

***** 

PART  324— RESEARCH  IN 
EDUCATION  OF  INDIVIDUALS  WITH 
DISABILITIES  PROGRAM 

14.  The  authority  citation  for  part  324 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1441-1443,  unless 
otherwise  noted. 

15.  Section  324.10  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

{  324.10  What  kinds  of  priorities  are 
authorized  under  this  part? 
***** 

(c)  The  Secretary  also  may  support 
student-initiated  or  field-initiated 
projects  consistent  with  the  purpose  of 
the  program,  as  described  in  S  324.1. 

***** 

PART  327— SPECIAL  STUDIES 
PROGRAM 

16.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1418,  unless  otherwise 
noted. 

§327.30  [Amended] 

17.  Section  327.30  is  amended  by 
removing  §  307.10(f)  and  adding,  in  its 
place,  “8  327.10(f)." 

[FR  Doc.  92-15167  Filed  6-26-92;  8:45  am] 
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